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OMB No. : 


State/Territory: West V i r g i n i a  

REQUIREMENTS FOR ADVANCE DIRECTIVES UNDER STATE PLANS 

FOR MEDICAL ASSISTANCE 


The following is a written description of theof the 

State (whether statutory
or as recognized by the courts of 

the State) concerning advance directives. If applicable

States should include definitions
of living will, durable 

power of attorney for health care, durable power of attorney,

witness requirements, special State limitations
on living

will declarations, proxy designation, process information and 

State forms, and identify whether State law allows for a 

health care provider or agent of the provider to object
to 


on
the implementation of advance directives the-basisof 

conscience. 


S t a t e  l e g i s l a t i o n  was enactedMarch9,1990which amended Chapter  
S i x t e e n ,  Ar t ic le  30 o ft h e  Codeof West V i r g i n i a ,  r e l a t i n g  t o  t h e  
West V i r g i n i aN a t u r a lD e a t h  A c t .  Theseamendmentsestabl ished 
p r o c e d u r e sf o re x e c u t i n g  a l i v i n g  w i l l .  A copy of t h e  law i s  
submi t ted  as Supplement 1 t o  ATTACHMENT 4.34-A. 

S ta te  l e g i s l a t i o n  was enactedMarch 1,  1990which amended Chapter  
S ix t eenbyadd ing  a new Art ic le  30-A, MedicalPower of At torney .  
A copyofthe  law is s u b m i t t e da sS u p p l e m e n t  2 t o  ATTACHMENT 4.34-A. 
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Supplement 1 to ATTACHMENT 4 .34-A  

E N R O L L E D  

COMMITTEE SUBSTITUTE 
FOR 

Senate Bill No. 416 
(BYSENATORS AND boleyBURDETTE MR.PRESIDENT, 

BY REQUESTOF THE EXECUTIVE) 

- [PassedMarch 9. in effect ninety days from passage.] 

AN ACT to amend and reenact sections two, three, -four, 
five,six,seven,eightandnine,articlethirty,chapter 
sixteen of the code of West Virginia, one thousand nine 
hundred thirty-one, as amended: and to further amend 
saidarticle by addingtheretothreenewsections, 

-designatedsections e l h e n ,  twelveandthirteen,all 
relating to the West Virginia natural death act;, a m e n d  
ingdefinitions;providingforthedefinition of life

- prolongingintervention;proceduresforexecutinga 

, .. .. .... .. .... . .._. . .. 

livingwill;providingadditionalcircumstances for 
witnessingaliving will anddeletingtherequirement 
that the witnesses must attest to the declarant's compe
tency;providingforadvisingpersons of theexistence 
andavailability of livingwillandmedicalpower of 
attorney forms and giving assistance in completing such 
forms: providingforimplementation of alivingwill 
when person is in a persistent vegetative state; revoca
tion; physician'sduty to communicateanddocument 
terminal condition or persistent vegetative state; capac
ity andintent of declarant;liabilityandinability of 
physician to complywiththeliving will; deleting 
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penalties for willfulfraud in preparation,executionor 
concealment of a living will; insurance; preservation of 
existingrights;continuation of anexistingliving will; 
reciprocity; relation to existing law: and severability. 

Be it enacted by  the Legislature of West Virginia: 

That sections two, three, four, five, six, seven, eight and 
nine,articlethirty,chaptersixteen of the code of West 
Virginia,onethousandninehundredthirty-one,as 
amended, be amended and reenacted; and that said article 
be further amended by adding thereto three new sections, 
designated sections eleven, twelve and thirteen, all to read 
as follows: 

ARTICLE 30.WEST virginia NATURAL DEATHACT. 

816-30-2. Definitions. 

For the purposes of this article, the terms: 

(1) “Attendingphysician”meansthephysician 
selected by, orassigned to, apersonand who has 
primary responsibility for the treatment and care of 
the person; 

(2) “Declarant” means a person who has executed a 
living will; 

(3) “Health care provider’’ means a person, partner
ship,corporation,facility or institutionlicensed, 
certified or .authorized by law to provide professional 
health care services in this state;

.(4) “Healthcarerepresentative”meansaperson 
eighteenyears of ageorolderappointed by another 
person to make health care decisions pursuant to the 
provisions of article thirty-a of this chapter or similar 
act of another state and recognized as valid under the 
laws of this state; 

( 5 )  “Incapacity”, or words of like import, means the 
inability because of physical or mental impairment, to 
appreciate the nature and implications of a health care 
decision,tomakeaninformed.choiceregardingthe 
alternatives presented and to communicate that choice 
in anunambiguousmanner as determined by two 

I 



24 
25 
26 
27 
28 
29 

30 
31 
32 
33 
34 
35 
36 
37 
38 

39 
40 

41 
42 
43 

44 

45 
46 


- 47 

48 

49 


50 
51 

52 

53 

54 


. . .  . .  . 55 

56 

3 [Enr. Com. Sub. for S.B. No. 416 

physiciansor by onephysicianandonelicensed 

psychologist, both of whom a re  licensed to practice in 

this state, and additionally, have examined the declar

ant. The declarant’s attending physician shall be one 

of thosewhomakesthedeterminationrequired 

herein: 


(6) “Life-prolonging intervention” means any medi

cal procedure or intervention which, when applied to 

a person would serve solely to artificially prolong the 

dying process or to maintain the person in a persistent 

vegetativestate.Theterm “life-prolonginginterven

tion” does. not include the administration of medica

tion or the performance of anyothermedicalproce

duredeemednecessarytoprovidecomfortorto 

alleviate pain: 


(7) “Livingwill”means a written,witnessed 

advance directive governing the withholding or with

drawing of life-prolonging intervention,voluntarily 

executed by a person in accordance with the require

ments of section threeof this article; 


(8) “Persistent vegetative state” means a permanent 

andirreversiblestate as diagnosed by theattending 

physician and a second physician in which the person 

has intact brain stem function but no higher cortical 

function and has neither self-awareness or awareness 

of the surroundings in a learned manner; 


(9) “Physician” means a person licensed and autho

rized to practicemedicine;and . 


(10) “Terminal condi t ion”meansanincurable  

condition caused by injury, disease or illness, which in 

the judgment of the attending physician and a second 

physicianwouldresultindeathwithinarelatively 

short time. 


916-30-3. Executing a living will. 

1 
2 
3 
4 
5 

(a)Anymentallycompetentpersoneighteenyears 
of age or older may execute at any time a living will 
governingthewithholding or withdrawal of life
prolongingintervention‘fromhimself or herself.A 
living will made pursuant to this article shall be: (1) In 

/ 2  -/-4/ 
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writing: (2) executed by thedeclarant or by another 
person in thedeclarant’spresenceatthedeclarant’s 
express direction if the declarant is physically unable 
to do so: (3) dated; (4) signed in the presence of two or 
more witnesses at least eighteen years of age: and ( 5 )  
signedandattested by suchwitnesseswhosesigna
tures and attestations shall be acknowledgedbefore a 
notarypublicasprovidedinsubsection(d) of this 
section. 

(b)In addition, a witness may notbe: 

(1) The person who signed the living will on behalf 
of and at the directionof the declarant; 

(2) Related to the declarant byblood or marriage: 

(3) Entitled to anyportion of theestate of the  
declarant according to the laws of intestate succession 
of the state of the declarant’s domicile or under any 
will of the declarant or codicil thereto: Provided, That 
the validity of the livingwillshallnotbeaffected 
when a witness at the time of witnessing such living 
will was unaware of being a named beneficiary of the 
declarant’s will 

(4) Directlyfinanciallyresponsible for declarant’s 
medical care; 

( 5 )  The attendingphysician; or 

(6) The declarant’s health care representative, proxy 
or successor health care representative. 

(c) It shall be the responsibility of the declarant to 
provide- for notification to his or her attending physi
cian and other health care providers of the existence 
of thelivingwill .Anattendingphysician,when 
presentedwiththelivingwill,shallmaketheliving 
will or a copy of the livingwill a part of the declar
ant’s medical records. 

(d)Atthetime of admission to anyhospital or 
extended care facility, each person shall be advised of 
theexistenceandavailabil i ty of livingwilland 
medicalpower of attorneyformsandshallbegiven 
assistance in completingsuchforms if theperson 
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44 desires: Provided, Thatundernocircumstancesmay 
45 admission to ahospital or extendedcare facility be 
46 predicateduponapersonhavingcompletedeithera 
47 medical power of attorney or living will. 

48 (e) The living will may,butneednot, be in the 
49 followingform,andmayincludeotherspecificdirec
50 tionsnotinconsistentwithotherprovisions of this 
51 article.Shouldany of the other specificdirections be 
52 held to be invalid, such invalidity shall not affect other 
53 directions of the living will which can be given. effect 
54 withouttheinvaliddirectionand to thisendthe 
55 directions in the livingwill are severable. 

56 “LIVING WILL 

57 day“Livingthis made 
58 of (month,year). 

59 I ,  , being. of sound mind, 
60 willfully and voluntarily declare that in the absence of 
61 my ability to give directions regarding the-use of life
62 prolonging intervention, it is my desire that my dying 
63 shallnot be artificiallyprolonged underthe following I 

64 circumstances: 

65 “If atanytime I should be certified by twophysi
66 cians who have personally examined me one of whom 
67 is my attendingphysician, to have a terminal condi
68  tion or tobeinapersistentvegetativestate, I direct 
69 thatlife-prolonginginterventionthatwouldserve 
70 solelytoartificiallyprolongthedyingprocess .or 
71 maintainmeinapersistentvegetativestate be with
72 held or withdrawn,andthat I be permitted to die 
73 naturallywithonlytheadministration of medication 
74 or theperformance of anyothermedicalprocedure 
75 deemednecessarytokeepmecomfortableandallevi
76 atepain. 

77 “SPECIALDIRECTIVES OR LIMITATIONS ON 
78 THISDECLARATION: (If none, write “none”.) 

79 “It is myintentionthatthisliving will be honored 
80 asthefinalexpression of my legalright to refuse 
81 medical or surgicaltreatmentandaccepttheconse
82 quences resulting from such refusal. 

/ - /s=9 L 
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“I understand the full import of this living will. 

“Signed 

“Address 

“I did not sign the declarant’s signature above for or 
at the direction of the declarant. I am at least eighteen 
years of ageandam not related to thedeclarant by 
blood or marriage, entitled to any portion of the estate 
of.the-declarantaccording to thelaws of intestate 
succession of the state of the declarant’s domicile or to 
the best of my knowledge under any will of declarant 
or codicil thereto,ordirectlyfinanciallyresponsible 
for declarant’s medical care. I a m  not the declarant’s 
attendingphysician or thedeclarant’shealthcare 
representative, proxy or successor health care repre
sentative under amedical power of attorney. 

:Witness 

“Address 
-

“Witness 

“Address 

, .
“STATE OF , . .  

-“COUNTY OF 
“Theforegoinginstrumentwasacknowledgedbefore 

me this .-(date) by the declarant 
and by thetwowitnesseswhosesignaturesappear 
above. 

“My expires:commission 

“ 

Signature of NotaryPublic.” 

916-30-4. Revocation. 

1 (a) A living willmaybe revokedatanytimeonly by 
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thedeclarant  or a ttheexpressdirect ion of the 

declarant,withoutregardtothedeclarant’smental 

state by any of the following methods: 


(1) By being destroyed by the declarant or by some 

person in the declarant’s presence and at his direction; 


(2) By a written revocation of the living will signed 

anddated by thedeclarant or personactingatthe 

direction of thedeclarant.Suchrevocationshall  

becomeeffectiveonlyupondelivery of thewritten 

revocation to the attending physician by the declarant 

or by a person acting on behalf of the declarant. The 

attendingphysicianshallrecordinthedeclarant’s 

medicalrecordthetimeanddatewhen h e  o r  s h e  

receives notification Qf the written revocation;or 


(3)By a verbal expression of the intent to revoke the 

living will in the presence of a witness eighteen years 

of age or older who signs and dates a writing confirm

ingthatsuchexpression of intentwasmade.Any 

verbalrevocationshallbecomeeffectiveonlyupon 

communication of therevocationtotheattending 

physician by the declarant or by a personactingon 

behalf of the declarant. The attending physician shall 

record, in thedeclarant’smedicalrecord,thetime, 

date and place of when he or she receives notification 

of the revocation. * 


(b) There is no criminal or civil liability on  the  par t  

of anyperson for .failure toact-uponarevocation 

made pursuant to this section unless that person has 

actual knowledge of the revocation. 


516-30-5. Physician’sduty to confirm, communicate and 
. ~.._.?..’ _  

documentterminalcondition or persistent 
. . ..._.. 

vegetativerecord 
identification. 

(a) An attending physician who has been notified of 
theexistence of alivingwillexecutedunderthis 
article, without delay after the diagnosis of a terminal 
condition or persistent vegetative state of the declar
ant,shalltakethenecessarystepstoprovide for 
confirmation, written certification and documentation 
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of thedeclarant’sterminalconditionorpersistent 
vegetative state in the declarant’s medical record. 

(b)Onceconfirmation,writtencertificationand 
documentation of the declarant’s terminal condition is 
made,theattendingphysicianshallverbally or in 
writinginformthedeclarant of his or herterminal 
condition or the declarant’s health care representative, 
next of kin or other responsible person, if the declar
ant lackscapacity to comprehendsuchinformation 
and shall document such communication in the declar
ant’s medical record. 

(c) All inpatient health care facilities shall develop a 
systemtovisiblyidentifyaperson’schartwhich 
contains a living will as set forthin this article. 

316-30-6. Competency and intentof declarant. 

(a)Thedesires of acapabledeclarantat all times 
supersede the effect of the living will. 

(b) If aperson is incapacitated at the time of -the 
decisiontowithhold or withdrawlife-prolonging 
intervention,theperson‘slivingwillexecutedin 
accordancewithsectionthree of thisarticle is pre
sumed to be valid. Forthepurposes of thisarticle,a 
physicianorhealthfacilitymaypresumeinthe 
absence of actual notice to the contrary that a person 
who executed a living will Wasof sound mind when it 
was executed. The fact that‘ a perSon executed a living 
willisnotanindication of theperson’smental  
incapacity.. .  

516-30-7.Liability and protection of living will;-transfer. 

(a) No health care provider or employeethereofwho 
. . .. . . .. .. . .  ... . . .._... ... ,. in good faithandpursuant to reasonablemedical 

standards causes or participates in the withholding or 
withdrawing of life-prolonginginterventionfroma 
personpursuant to alivingwill made in accordance 

with this article shall, as a result thereof, be subject to 
criminal or civil liability. 

(b) An attendingphysicianwhocannotcomplywith 
the livingwill of adeclarantpursuant to thisarticle 
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10 shall,inconjunctionwiththehealthcarerepresenta
11 tive,next of kin of the declarant or other responsible 
12 person, effect the transfer of the declarant to another 
13 physician who will honor the living will of the declar
14 ant.Transferunderthesecircumstancesdoesnot 
15 constituteabandonment. 

916-30-8. Insurance. 

(a) The withholding or withdrawal of life-prolonging 
intervention from a declarant in accordance with the 
provisions of thisarticle does not,foranypurpose, 
constitute a suicide and doesnot constitute the crime 
of assisting suicide. 

(b) The making of alivingwill pursuant tosection 
three of this article does not affect in any manner the 
sale, procurement or issuance of any insurance policy 
nor does it modify the terms of an existing policy. No 
insurance policy may belegally impaired or invali
datedinanymanner by thewithholding or with
drawal of life-prolonging intervention from an insured 
person, notwithstanding any term of the policy to the 
contrary. 

(c) No healthcareprovider or healthcareservice 
plan, health maintenance organization, insurer issuing 
disabilityinsurance,self-insuredemployeewelfare 
benefit plan, nonprofit medical service corporation or 
mutualnonprofithospitalservicecorporationshall 
requireanypersontoexecute a livingwillas a 
conditionforbeinginsuredfororreceivinghealth 
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316-30-9. Preservation of existing rights, nopresumption; 
living wills previously executed. 

(a) Nothinginthisarticleimpairs or supersedesany 
legalrightorlegalresponsibilitywhichanyperson 
may have toeffect the withholding orwithdrawal of 
life-prolonginginterventioninanylawfulmanner.In 
suchrespecttheprovis ions of th i sar t ic leare  
cumulative. 

(b)Thisarticlecreates no presumptionconcerning 
the intention of a person who has not executed a living 
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will to consent to the use or withholding of life
prolonginginterventionintheevent of aterminal 
condition or persistent vegetative state. 

(c) A livingwillexecutedpriorto theeffectivedate 
of thisarticleandwhichexpresslyprovides for the 
withholding or withdrawal of life-prolonging interven
tion orforthetermination of life-sustainingproce
dures in substantial compliance with the provisions of 
sectionthree of thisarticle is herebyrecognized as a 
validlivingwill,asthoughitwereexecutedin 
compliance with the provisions of this article. 

516-30-11. Reciprocity. 

A living will executedinanotherstate is validly 
executedforthepurposes of thisarticle if i t  is 
executedincompliancewiththelaws of this state or 
withthelaws of thestatewhereexecutedand 
expresslyprovides for thewithholding or withdrawal 
of life-prolongingintervention or for the termination 
of life-sustaining procedure. 

§16-30;12. Relation to existing law. 

1 Nothinginthisarticleshallbeconstruedtoabrogate 
2 the common law doctrine of medical necessity. 

$16-30-13. Severability. 

’ 

. .  

. .... . ........ ........ . .. 

The provisions of thisarticle are severableand if 
any provision, section or  part thereof shall be invalid, 
unconstitutional o r -inapplicabletoanyperson or 
circumstance,suchinvalidity,unconstitutionality or 
inapplicabilityshallnotaffect or impairanyother 
remaining provisions contained herein. 


